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TRANSGENDER
STUDENTS:
RECENT COURT CASES, GUIDANCE & COMMON SENSE

CRAIG WOOD – WALSH GALLEGOS TREVINO RUSSO & KYLE PC

SOME TERMINOLOGY

• Biological sex: sex assigned birth and written on baby's birth certificate, based on physical
characteristics (e.g. genitals).

• Gender: Socially constructed roles, behaviors, activities, and attributes that are often
labeled as "masculine" and "feminine.“

• Gender identity: generally, an individual's personal, internal sense of being male, female, or
something else.

MORE TERMINOLOGY

• Transgender: A person whose sex assigned at birth is different from his or her gender
identity.

• OCR says a transgender student is “a student who consistently and uniformly asserts a gender
identity different from the student's assigned sex [at birth], or for which there is documented
legal or medical evidence that the gender identity is sincerely held as part of the student's
core identity."

• Sexual Orientation:  One's physical, romantic, and/or emotional attraction to another
person. Gender identity and sexual orientation are not the same.
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CONCERNS FOR TRANGENDER STUDENTS

• Transgender students report:
• 65% - felt unsafe at school

• 87% - experienced verbal harassment in the past year

• 53% - were physically harassed in the past year

• 26% - were physically assaulted in the past year

• 39% - overheard negative comments from staff members

• Transgender students experiencing high levels of harassment were more likely to skip
school and had lower grade point averages by more than a half grade, as compared to
peers.

MORE CONCERNS

• Statistics show:  bullied LGBT youth, or youth perceived as lesbian, gay, bisexual, or
transgender, are more likely to skip school, smoke, use alcohol and drugs, or engage in
other risky behaviors (Bontempo & D’Augelli, 2002; Rivers & D’Augelli, 2001).

• Lesbian, gay or bisexual youth are more than twice as likely as their peers to be
depressed and think about or attempt suicide (Russell & Joyner, 2001).  The risks are the
same whether youth are LGBT, are heterosexual but are wrongly perceived to be LGBT,
or choose to hide their sexual orientations.

TRANSGENDER STUDENTS CAN THRIVE WHEN
RESPECTED – LIKE EVERYONE ELSE

• When schools affirm students’ identity and allow them to live consistently with their
gender identity they can thrive academically, psychologically, and socially.

• Frees them up to focus on getting an education and succeeding in school.

• Allows for healthy development of peer relationships with other girls and boys and
supports family acceptance.
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BUT WHEN GENDER IDENTITY IS NOT
RESPECTED…

• A transgender student’s ability to succeed in school and graduate is adversely affected.

• If forced to go through the day not being or feeling themselves or like they are forced to
be someone they are not, it can be hard for youth to concentrate, cause them to skip
classes, forgo activities, avoid restrooms all day, and can fuel bullying by peers.

REASONS FOR CONCERN AFTER STUDENTS LEAVE
SCHOOL

• 21% of LGBT adults state they have been treated unfairly by an employer because of sexual
orientation or gender identity.

• 47% of transgender individuals report experiencing an adverse job outcome - including being
fired, not hired, or denied a promotion - because of being transgender or gender non-
conforming.

• About 33% of lesbian, gay, and bisexual (LGB) employees are not out at work due to fear of
employment repercussions.

• 35% of LGB and 50% of transgender employees report being harassed at work.

LEGAL OVERVIEW – TRANSGENDER STUDENTS

• There are no explicit federal protections for transgender students.

• 14 states and Washington, D.C. have laws expressly protecting transgender students from
both discrimination and harassment.

• In 2013, California became the first state to require that students be permitted access to
sex-segregated spaces, programs, and activities in accordance with their gender identity.
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OCR & THE COURTS

• Arcadia Unified School District

• Downey Unified School District

• Univ. of Pittsburgh

• Gloucester County School Board

• Federal Court

• 4th Circuit Court of Appeal

• Dear Colleague Letter

ARCADIA UNIFIED SCHOOL DISTRICT COMPLAINT
– THE FACTS

• A transgender student, designated female at birth, began presenting as male in fifth grade. At the parents’
request, the student initially used a private gender-neutral bathroom.

• When the student entered middle school, the parents requested the student be allowed to use male-
designated restrooms and locker rooms, as recommended by the student’s healthcare provider.

• The District declined, citing safety and privacy concerns, and gave the student access to a private unisex
bathroom in the school nurse’s office, where he also had to change for PE.

• On an overnight fieldtrip, the student was not allowed to bunk with other boys, but was instead placed in
his own cabin with his father, who was required to chaperone.

• The student’s parents filed a complaint with both the Department of Justice and the Department of
Education’s Office of Civil Rights.

ARCADIA UNIFIED SCHOOL DISTRICT
RESOLUTION AGREEMENT – JULY 2013

• Although the student obtained an ID in 2012 that reflected his male gender and the
District then allowed the student to use male restrooms and locker rooms, it had no
overall policies for transgender students.

• In 2013, DOJ, OCR, and the District entered into a Resolution Agreement for purposes
of establishing policies and practices for all transgender students.

• The Resolution Agreement defines transgender student as:
• “a student who consistently and uniformly asserts a gender-identity different from the

student’s assigned birth sex or for which there is documented legal or medical evidence that
the gender identity is a sincerely-held part of the student’s identity.”
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ARCADIA UNIFIED SCHOOL DISTRICT
RESOLUTION AGREEMENT – JULY 2013

• The Resolution Agreement also requires the district to actively work to provide a
nondiscriminatory environment for transgender students including:

• Developing policies specifically prohibiting gender-based discrimination;

• Training staff and educating students on gender-based discrimination and harassment; and

• Requiring a case-by-case determination about appropriate arrangements for each transgender
student.

• Look for those that are reasonable and least burdensome to the student.

• Be sure safety concerns are valid, not hypothetical.

DOWNEY UNIFIED SCHOOL DISTRICT
RESOLUTION AGREEMENT – OCTOBER 2014

• Since the Arcadia Resolution Agreement, OCR has entered into another, with the Downey
Unified School District

• In it, the agency required the district to treat the transgender student, designated male at
birth but who had consistently presented herself as female, in a manner consistent with her
gender identity, and in the same manner as other female students in “all respects in the
education programs and activities offered by the District, including access to sex-designated
facilities for female students at school, and at all District-sponsored activities, including
overnight events, try-outs and participation in extracurricular activities on and off campus,”
but allow the student “to request access to private facilities based on privacy, safety, or other
concerns.”

DOWNEY UNIFIED SCHOOL DISTRICT
RESOLUTION AGREEMENT – OCTOBER 2014

• Even though by middle school the district was doing just that, in elementary school some
personnel had disciplined the student for wearing makeup (even though other female
students were allowed to do so); campus administrators discouraged the student from
discussing her transgender status with other students; they initially referred to her as
male as well as suggested she transfer to another district; and they did not fully address
gender-based harassment by some students.
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THE PITTSBURGH CASE

• Federal trial court ruled with the school district in a case involving a student at
University of Pittsburgh at Johnstown.

• Court held that “requiring students to use sex-segregated bathroom and locker room
facilities based on students’ natal or birth sex, rather than their gender identity,” does not
violate Title IX. Johnston v. U. of Pittsburgh,March 31, 2015.

GLOUCHESTER COUNTY SCHOOL BOARD (THE
VIRGINIA CASE)

• Transgender male (born a girl) used the boys’ bathroom, with the permission of the
principal, for seven weeks in fall, 2014.

• The student said it caused no problem, but board members reported getting complaints.

• Board adopted a resolution in December, 2014.

THE BOARD RESOLUTION

• The Resolution called for bathrooms to be “limited to the corresponding biological
genders.” But “students with gender identity issues shall be provided an alternative
appropriate facility.”

• Student was not OK with this.  He was not welcome in the girls’ room, and felt
stigmatized having to use the alternatives.
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TITLE IX

• Court pointed out that Title IX regs expressly permit separate bathroom and locker
room facilities, as long as they are equal.  There was no allegation of unequal facilities
here, so the judge ruled for the school on Title IX.

• What made the case particularly interesting was the involvement of the feds.

THE DEPARTMENT OF JUSTICE

• DOJ jumped into this case on behalf of the student.  They cited a “Dear Colleague” letter
and a “Guidance Document” from DOE in support of their interpretation.

• DOJ argued that these represented the official position of the agency that enforces Title
IX, and so the judge should defer to them.

THE FEDERAL DISTRICT TRIAL COURT

• “If the DOE wishes to amend its regulations, it is of course entitled to do so.  However, it
must go through notice and comment rulemaking….It will not be permitted to
disinterpret its own regulations for the purposes of litigation.”

• G.G. v. Gloucester County School Board, September 17, 2015.
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FOURTH CIRCUIT COURT OF APPEALS WEIGHS IN

• The Fourth Circuit Court of Appeals disagreed with the Trial Court and agreed with the
DOJ -- “We conclude that the Department [of Education]’s interpretation of its own
regulation, § 106.33, as it relates to restroom access by transgender individuals, is entitled
to Auer deference and is to be accorded controlling weight in this case. We reverse the
district court’s contrary conclusion and its resultant dismissal of G.G.’sTitle IX claim.”

• Thus, overturning the Trial Court’s decision and ruling with the Department of Justice.

FOURTH CIRCUIT COURT OF APPEALS WEIGHS IN

• The Fourth Circuit ruled in favor of the student and held that Title IX protects the rights
of transgender students to use sex segregated facilities that are consistent with their
gender identity and remanded the case back to the Trial Court for a trial on the merits.

• G.G. v. Gloucester County April 19, 2016.

DEPARTMENT OF EDUCATION’S OFFICE OF CIVIL
RIGHTS

• When a school provides sex-segregated activities and facilities, transgender students
must be allowed to participate in such activities and access such facilities consistent with
their gender identity.

• The Departments [meaning Department of Education and Department of Justice] treat a
student’s gender identity as the student’s sex for purposes of Title IX and its
implementing regulations.
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DEAR COLLEAGUE LETTER ON
TRANSGENDER STUDENTS
May 13, 2016

SAFE AND NONDISCRIMINATORY ENVIRONMENT

• Schools have a responsibility to provide a safe and nondiscriminatory environment for all
students, including transgender students. Harassment that targets a student based on
gender identity, transgender status, or gender transition is harassment based on sex, and
the Departments enforce Title IX accordingly. If sex-based harassment creates a hostile
environment, the school must take prompt and effective steps to end the harassment,
prevent its recurrence, and, as appropriate, remedy its effects. A school’s failure to treat
students consistent with their gender identity may create or contribute to a hostile
environment in violation of Title IX.

IDENTIFICATION DOCUMENTS, NAMES, AND
PRONOUNS

• Under Title IX, a school must treat students consistent with their gender identity even if
their education records or identification documents indicate a different sex. The
Departments have resolved Title IX investigations with agreements committing that
school staff and contractors will use pronouns and names consistent with a transgender
student’s gender identity.
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SEX-SEGREGATED ACTIVITIES AND FACILITIES

• Restrooms and Locker Rooms. A school may provide separate facilities on the basis of sex, but must
allow transgender students access to such facilities consistent with their gender identity.

• Athletics. Title IX regulations permit a school to operate or sponsor sex-segregated athletics teams
when selection for such teams is based upon competitive skill or when the activity involved is a contact
sport.  A school may not, however, adopt or adhere to requirements that rely on overly broad
generalizations or stereotypes about the differences between transgender students and other students
of the same sex (i.e., the same gender identity) or others’ discomfort with transgender students. Title IX
does not prohibit age-appropriate, tailored requirements based on sound, current, and research-based
medical knowledge about the impact of the students’ participation on the competitive fairness or
physical safety of the sport.

SEX-SEGREGATED ACTIVITIES AND FACILITIES

• Single-Sex Classes. Although separating students by sex in classes and activities is generally
prohibited, nonvocational elementary and secondary schools may offer nonvocational single-
sex classes and extracurricular activities under certain circumstances. When offering such
classes and activities, a school must allow transgender students to participate consistent with
their gender identity.

• Single-Sex Schools. Title IX does not apply to the admissions policies of certain
educational institutions, including nonvocational elementary and secondary schools, and
private undergraduate colleges.20 Those schools are therefore permitted under Title IX to
set their own sex-based admissions policies. Nothing in Title IX prohibits a private
undergraduate women’s college from admitting transgender women if it so chooses.

SEX-SEGREGATED ACTIVITIES AND FACILITIES

• Social Fraternities and Sororities. Title IX does not apply to the membership practices
of social fraternities and sororities. Those organizations are therefore permitted under Title
IX to set their own policies regarding the sex, including gender identity, of their members.
Nothing in Title IX prohibits a fraternity from admitting transgender men or a sorority from
admitting transgender women if it so chooses.

• Housing and Overnight Accommodations. Title IX allows a school to provide separate
housing on the basis of sex. But a school must allow transgender students to access housing
consistent with their gender identity and may not require transgender students to stay in
single-occupancy accommodations or to disclose personal information when not required of
other students. Nothing in Title IX prohibits a school from honoring a student’s voluntary
request for single occupancy accommodations if it so chooses.
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SEX-SEGREGATED ACTIVITIES AND FACILITIES

• Other Sex-Specific Activities and Rules.Unless expressly authorized by Title IX or
its implementing regulations, a school may not segregate or otherwise distinguish
students on the basis of their sex, including gender identity, in any school activities or the
application of any school rule. Likewise, a school may not discipline students or exclude
them from participating in activities for appearing or behaving in a manner that is
consistent with their gender identity or that does not conform to stereotypical notions
of masculinity or femininity (e.g., in yearbook photographs, at school dances, or at
graduation ceremonies).

PRIVACY AND EDUCATION RECORDS

• Protecting transgender students’ privacy is critical to ensuring they are treated consistent
with their gender identity. The Departments may find a Title IX violation when a school
limits students’ educational rights or opportunities by failing to take reasonable steps to
protect students’ privacy related to their transgender status, including their birth name
or sex assigned at birth. Nonconsensual disclosure of personally identifiable information
(PII), such as a student’s birth name or sex assigned at birth, could be harmful to or
invade the privacy of transgender students and may also violate the Family Educational
Rights and Privacy Act (FERPA). A school may maintain records with this information, but
such records should be kept confidential.

HOW DOES FERPA FIT IN?

• Disclosure of Personally Identifiable Information from Education Records. FERPA
generally prevents the nonconsensual disclosure of PII from a student’s education records;
one exception is that records may be disclosed to individual school personnel who have been
determined to have a legitimate educational interest in the information. Even when a student
has disclosed the student’s transgender status to some members of the school community,
schools may not rely on this FERPA exception to disclose PII from education records to other
school personnel who do not have a legitimate educational interest in the information.
Inappropriately disclosing (or requiring students or their parents to disclose) PII from
education records to the school community may violate FERPA and interfere with
transgender students’ right under Title IX to be treated consistent with their gender identity.
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MORE FERPA

• Disclosure of Directory Information. Under FERPA’s implementing regulations, a
school may disclose appropriately designated directory information from a student’s
education record if disclosure would not generally be considered harmful or an invasion
of privacy. Directory information may include a student’s name, address, telephone
number, date and place of birth, honors and awards, and dates of attendance. School
officials may not designate students’ sex, including transgender status, as directory
information because doing so could be harmful or an invasion of privacy. A school also
must allow eligible students (i.e., students who have reached 18 years of age or are
attending a postsecondary institution) or parents, as appropriate, a reasonable amount of
time to request that the school not disclose a student’s directory information.

FERPA’S RIGHT TO AMEND

• Amendment or Correction of Education Records. A school may receive requests
to correct a student’s education records to make them consistent with the student’s
gender identity. Updating a transgender student’s education records to reflect the
student’s gender identity and new name will help protect privacy and ensure personnel
consistently use appropriate names and pronouns.

TRANSGENDER STUDENTS:  RECENT COURT
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